Access to international protection for migrants in

administrative detention

findings

This report focuses on NANSEN's findings regarding the situation of persons seeking
asylum at the Belgian border and who are detained there. In particular, we pay attention
to the application of the principle of non-refoulement with regard to these persons.

The findings presented are based on fieldwork conducted by NANSEN between November
2023 and November 2025, the individual cases we supported and an in-depth legal
analysis. The results of this analysis and the various findings made by NANSEN were

presented in detail in two publications released in 2025

—> NANSEN Note 2025-1, _"International Protection Procedure and Detention at the

Border"

— NANSEN Note 2025 — 2, "Effectiveness of Appeals against a Refoulement Decision".

One primary and underlying finding is that this is a particularly technical and complex
matter, since the legal situation of persons seeking international protection at the Belgian
border places them at the crossroads of several areas of law: that of administrative
detention and that of international protection procedures. In order to assert their rights,
these persons need to navigate different areas of law simultaneously, further increasing

the complexity of their already precarious situation.
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https://nansen-refugee.be/wp-content/uploads/2025/07/NANSEN-note-2025-1-Procedure-PI-et-detention-frontiere.pdf
https://nansen-refugee.be/wp-content/uploads/2025/07/NANSEN-note-2025-1-Procedure-PI-et-detention-frontiere.pdf
https://nansen-refugee.be/wp-content/uploads/2025/07/NANSEN-note-2025-2_Effectivite-recous-refoulement_DEF.pdf

Here are our key findings

Contra legem practice in issuing removal decisions

notes a contra legem practice regarding the issuance of return
“refoulement” decisions. Such a decision holds the refusal of admittance to the

Belgian territory and constitutes the legal basis for effectively returning the person

from Belgium.

notes that a refoulement decision is systematically issued when a person
(who does not meet the conditions for entry into Belgium) arrives at the border, even
if that person simultaneously submits an application for international protection.
However, Belgian law stipulates that the decision on whether or not to grant entry into
the country must be taken after the need for protection has been examined by the
responsible authority, the Office of the Commissioner General for Refugees and
Stateless persons (CGRS).

As a result of this practice, these individuals are legally considered "inadmissible",
which has significant consequences in terms of the application of the
Chicago Convention on International Civil Aviation. The legal regime set out by the
Convention differs depending on whether a person is refused entry at the border or a
person is expelled from the territory. A State’s obligations are less strict for persons
who are refused entry. Furthermore, persons who are refused entry under the Chicago
Convention are returned to the destination from which they departed to Belgium.
However, this destination is not necessarily the country of which they are nationals

and in relation to which their need for international protection must be examined

notes that this complex system allows for violations of the principle

of non- refoulement, both procedurally and materially.
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We note, with regard to:

Compliance is not examined at the moment the refoulement decision is issued.

The destination to which the person will actually be removed is not known with
certainty at the time the decision is issued. However, it is in relation to this
destination that compliance with the principle of non-refoulement must be

examined.

The examination of a need for international protection does not necessarily
exhaust all consideration relevant to the principle of non-refoulement. This is
particularly the case when the person is returned, pursuant to the Chicago

Convention, to a country other than that of which they are a national.

There is no evidence that compliance with the principle of non-refoulement is

examined ex nunc at the time of removal

The enforcement of the refoulement decision is suspended while the need for
international protection is being examined. However, the time limit for lodging
an appeal against the refoulement decision is not suspended. This means that if
no appeal for interim relief has been lodged in the weeks following arrival at the
border, it is no longer possible to challenge the refoulement decision when the

need for international protection has been examined.
The legal remedies available under Belgian law against refoulement decisions for

persons who arrive at the border without required entry documents and who

request international protection are insufficient to guarantee effectiveness.

Furthermore, when removal is carried out, it is not specified whether the person

is being “refouled” or repatriated.
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findings highlight the lack of darity surrounding the practical
application of these issues, which raise extremely important questions, since we
are talking about compliance with the absolute prohibition of torture and cruel,

inhuman or degrading treatment.

Lack of information on the possibility of applying

for international protection

Despite the obligation on the authorities to provide information on the possibility of

applying for international protection if there are indications that this is the wish of the

person concerned, notes that persons are not always informed of the
ossibility of applying for international protection when they arrive at the

border.

Systematic refusal of entry and administrative

detention
also notes that persons who apply for asylum at the border without the

documents required to enter the territory are systematically refused entry and placed
in administrative detention, even though Belgian law allows for the authorisations of

entry following an application for international protection.

Stereotypical nature of grounds for detention

Based on a systematic analysis of the various detention orders issued to persons seeking
international protection at the border, notes that the grounds given to justify

detention are stereotypical, repetitive and insufficiently individualised
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Formal rather than substantive review by courts

Regarding reviews carried out by investigating courts in relation to the administrative

detention, the analysis reveals that although the investigating courts verify if the detention

is subject to an individual review, the judicial review is more formal than substantive.

Absence of a reasoned opinion from the CGRS

Contrary to what EU law provides, notes that, in the context of the international

protection procedure "at the border", the CGRS does not issue a reasoned opinion

before the Immigration Office decides on authorisation to enter the territory.

Divergence in case law at the CALL

notes a divergence in case law at the Council of Alien Law Litigation (CALL)
regarding the consequences of non-compliance with the legal deadline for processing an

application for international protection at the border.

Problem with materialization of entry into the territory

highlights several factors that point to a problem with the actual entry into
the territory. According to , the issuance of a detention order "on the
territory", which is the practice of the Immigration Office, does not currently result in the

actual admittance to the territory, as required by EU law.
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shares these key findings as a capstone of two years of work on
the principle of non-refoulement for persons in administrative detention
and on observed practices relating to applications for international

protection at the border.

In 2026, will continue to advocate for people in need of international
protection, including persons in administrative detention, and will closely monitor
developments related to the implementation of the European Pact on Asylum and
Migration

-
NANSEN

the Belgian Refugee Council
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