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FACT SHEET: Evidence in the asylum procedure for SOGI applicants

Framework of the fact sheet

Context

Some people fear persecution in their country of origin because of their sexual orientation and/or gender
identity (SOGI). They may apply for asylum for this reason. We refer to these applicants as SOGI
applicants. It is crucial that they receive proper guidance from the beginning of this asylum application.
Indeed, from the very beginning, the asylum authorities evaluate the credibility of the applicant's SOGI,
as well as the credibility of the fears invoked.

Purpose of this fact sheet

This fact sheet has been developed to support individuals accompanying SOGI applicants during the
asylum procedure in Belgium in this regard. The purpose of this fact sheet is to support these
intermediaries in assisting SOGI applicants, in particular with regard to gathering evidence to support the
application for international protection.

Use of this fact sheet

This fact sheet provides a tool for a structured approach to gathering evidence for asylum applications
from SOGI applicants. In any case, be sure to take enough time to guide the applicant and prepare them
for the asylum procedure.

Please read this fact sheet together with the fact sheet “Preparing SOGI applicants for the asylum
procedure in Belgium”.

Language: In this fact sheet, we use the term “applicant” to refer to an applicant for international protection
(formerly: asylum seeker) as a neutral term for all persons who submit an asylum application, regardless
of their gender identity. In addition, we use the gender-neutral pronouns “they/them/their”.

For questions related to this fact sheet, or for additional support, please contact:
- The applicant’s lawyer
- The partners of the WAWY project: Merhaba, NANSEN, Rainbow Refugee Committee, Hub
Humanitaire, Vluchtelingenwerk Vlaanderen
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General: evidence

In asylum cases, there is rarely one piece of decisive evidence. It is often a combination of different types
of evidence, together with a personal narrative. The intermediary assisting the applicant can help the
applicant to bring all these elements together into a coherent whole.

Applicants are expected to provide evidence to support their asylum claim. For SOGI applicants, the most
important source of “evidence” is their personal interview and the statements they make during that
interview. It is therefore important to emphasise that it is not possible to provide conclusive evidence of the
SOGI. Only indications can be provided. In addition, SOGI applicants often face unique challenges when
proving their identity and asylum narrative:

- Intimate experience of the SOGI: Proving the SOGI requires sharing personal and intimate
experiences and may provide considerable insight into the applicant's private life. This can be very
difficult for SOGI applicants and can be accompanied by emotions, as they have to reveal aspects
of their private life that are often surrounded by shame, stigma or fear. In addition, it can also provide
considerable insight into the private lives of third parties who are mentioned in statements or appear
in photographs, for example. With regard to the applicant's own private life, it is up to the applicant
to provide available evidence to demonstrate that they need protection, but this does not mean that
the asylum procedure should not be conducted with the utmost respect for the right to privacy. If the
applicant does not feel comfortable providing certain evidence, they can report this to the asylum
authorities. However, it is in the applicant's interest to support the request as well as possible, using
the available documents and statements.

- Intangible nature of the evidence: Proving the SOGI can be difficult, as these characteristics are
not (always) immediately visible or measurable.

- Lack of material evidence: Many applicants have concealed their identity for years due to stigma,
violence or legal persecution in their country of origin. They therefore often have no material
evidence, such as photographs or certificates, of their SOGI.

- Impact of stereotypes, assumptions and prejudices: Stereotypes, assumptions and prejudices
can play a role during personal interviews and the assessment of evidence. They can influence the
protection officer. In fact, stereotypes about SOGI applicants are widespread and can relate to
various aspects. (see Lore Roels et Liselot Casteleyn, Guide Pratique pour les avocat-es Procédures
de Protection Internationale Liées au Genre)

- Cultural differences: The way in which the SOGI is expressed varies considerably between cultures
and can differ greatly from Western perceptions. However, Western perspectives are often still used
as the norm by asylum authorities.

Means of proof

There is a shared burden of proof in the assessment of asylum applications. This means that the applicant
must provide all the necessary elements to support their claim, and that the asylum authorities are
responsible for assessing the relevant elements of the claim in cooperation with the applicant.

Below is a (non-exhaustive) list of possible evidence that may be useful in SOGI asylum cases. Each asylum
narrative requires a unique combination of these types of evidence. We therefore recommend considering
all options and at least taking each type of evidence into account.
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The list below contains various legal concepts that are regularly the subject of discussion. Please do not
hesitate to contact us for advice or if you have any questions.

Importance of the personal interview

Statements made by the applicant are usually the primary, if not the only, source of evidence in SOGI
asylum applications. It is therefore important to make clear and consistent statements. The CGRS
essentially assesses two aspects: the credibility of the statements (for a definition of credibility, see here,
p. 27); and the assessment of the asylum narrative against the criteria for refugee status (see here) and
subsidiary protection.

The assessment of the credibility of the statements consists of two elements:

- The assessment of the credibility of the SOGI

- The assessment of the credibility of the facts of persecution
However, for some countries of origin, the asylum authorities assume that quasi every SOGI person there
has a fear of persecution solely on the basis of their SOGI. For these countries of origin, the credibility of
the SOGI is therefore sufficient, and the credibility of the facts of persecution will often no longer be
examined. On the other hand, this means that for other countries of origin, the applicant must also
demonstrate that they have already been a victim of persecution or have a serious fear of becoming a
victim of persecution. In this case, the applicant must feel comfortable talking about their SOGI but also
be very precise about the incidents/discrimination they have experienced or fear experiencing.

Attention points during the personal interview include:

- Consistency and detail: The most important criteria used by asylum authorities to assess SOGI

claims are plausibility, consistency and authenticity (lived experience includes detail, spontaneity
and individualised explanations). The applicant must therefore, to the extent possible, be able to
describe their experiences and the evolution of their SOGI in a coherent manner. This often
includes how they became aware of their SOGI, how they dealt with it in their country of origin,
and what consequences this had (e.g. discrimination, violence, etc.). The asylum authorities
therefore expect a consistent and detailed account of the asylum narrative. Eventually, the
intermediary can help with the chronological structure of the asylum narrative, but only if the
applicant expresses a wish for this. It can be invasive for an applicant to have to recount their
asylum narrative over and over again.
However, research shows that inconsistencies are normal and can be the result of stress or
trauma, for example. It is therefore important to report any element that may influence the
statements to the CGRS as soon as possible and, if necessary, to attach certificates from a doctor,
psychologist or other accompaniment.

Documentary evidence

Documents can be an important source of support, although they are often difficult to obtain in SOGI
cases. Examples of documents that might be important, are:
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- Social media and communication messages: Evidence of interactions on social media or via
messages (e.g. via WhatsApp, emails or Facebook) in which the applicant’s SOGI is raised (e.g.
threats, etc.).

- Photos or videos, e.g. photos with the partner, photos of participation in certain activities, etc.

- Accounts on certain (dating) apps and sites

- Police or court documents: If the applicant has been the victim of violence, reports/complaints
may be relevant evidence. Other police or court documents may also be relevant, such as a court
decision. It is important that the applicant is fully aware of the content of this document and that
their statements during the personal interview are consistent with the content of the document.
On the other hand, it is important to inform applicants that scientific research has shown that it is
‘normal’ if they have not reported the violence they have been subjected to (see here). In this case,
it may be useful to provide gender-specific country information showing how the authorities in the
country of origin deal with this type of violence, in order to substantiate why the applicant did not
report the violence.

- For more specific documentary evidence, see below.

Medical certificates and certificates from a psychologist

Observations regarding the applicant’s medical and psychological health may be important for various
reasons:

- These certificates can document that the applicant has been a victim of persecution in the past.
The fact that an applicant has already been persecuted in the past leads to a refutable presumption
of the risk of persecution and thus to a reversal of the burden of proof. This means that the CGRS
must then demonstrate that persecution will not occur again.

- Secondly, medical documents confirming the existence of persecution in the past and/or physical
scars may be useful in the assessment of the risk of persecution in the event of return, which is
central to the determination of refugee status.

- Thirdly, they can document the applicant’s current mental state, which may affect their ability to
present their asylum narrative. This is crucial. In this context, medical documentation can shed
light on the inability of some applicants to present a credible narrative due to psychological reasons
(PTSD, depression, cognitive impairment, etc.).

- Special case: If someone submits an asylum application on the basis of their gender identity and
that applicant has chosen to also undergo a medical transition (gender-affirming care), medical
documents may also be added (e.g. certificates from a hospital gender team, an endocrinologist,
a general practitioner, a psychologist, etc.). These medical documents are extremely valuable in
establishing the credibility of the gender identity. Please note that not all persons with a non-
normative gender identity (transgender persons) wish to undergo a medical transition. Therefore,
just because someone does not wish to do so does not mean that they are not a transgender
person.

What are medical documents? This is a very broad category of documents. It can include consultation or
examination reports, documents relating to specific medical examinations (ultrasound, scanner, etc.) and
psychological reports. This broad category of documents also includes medical certificates drawn up in
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accordance with the Istanbul Protocol specifically for victims of torture. These certificates establish a link
between the objective signs and symptoms of torture or ill-treatment and the events of ill-treatment in the
country of origin described by the applicant (example of an organisation that draws up these certificates
in Belgium: Constats asbl). NANSEN has studied this specific type of medical documents in depth (see
NANSEN Note). Based on this analysis and practice, NANSEN recommends the following with regard to
these certificates:

- To the extent possible, take into account the elements that the asylum authorities consider when
assessing these certificates (see NANSEN Note):

o Our analysis shows that various criteria are taken into account when assessing whether
the symptoms documented in a medical certificate constitute strong indications that the
applicant has been subjected to torture or ill-treatment. These criteria are: number, nature,
extent, specificity, severity and/or recency of the observed symptoms (such as scars,
physical and psychological traces of torture, etc.) and degree of consistency.

o With regard to the methodology used, the medical certificate often carries greater weight
when: the certificate is based on scientific consultations and evaluation; it involves a very
detailed examination and photographs of the scars are included in the certificate; the
findings regarding the correlation are precise and objective. On the other hand, the
following are often cited as reasons for putting the certificate aside: delay in the findings;
lack of information about the age of the injuries; contradictions between the applicant's
asylum narrative and the content of the certificate; the certificate does not explain how the
link was established; non-rigorous medical approach.

- Recency of findings: It is preferable to have these certificates drawn up as soon as possible. If a
medical certificate drawn up in accordance with the Istanbul Protocol is not possible within a
reasonable period of time, it is often best to obtain an initial medical opinion via a normal medical
certificate, if possible, and then supplement this later with a medical certificate drawn up in
accordance with the Istanbul Protocol. It is important that there are no contradictions between the
two medical certificates. To avoid contradictions between an initial medical opinion and a later
certificate drawn up in accordance with the Istanbul Protocol, the following points are important:

o Describe in the medical certificate the context and circumstances in which the medical
document was drawn up. For example, it is more difficult to write a certificate when the
applicant is in detention, when it concerns an accelerated asylum procedure, etc.

o State in the medical certificate that it does not claim to be exhaustive.

- It is very important that the person writing the certificate remains within their professional
framework and expertise and bases their opinion on verifiable facts.

- A balance must be struck between the need to obtain a medical certificate in accordance with the
Istanbul Protocol (quickly) and the reality on the ground, namely the availability of such services,
the long waiting times, the time needed to draw up such a certificate, the costs and the individual
situation of the applicant.

Although the above analysis concerns specific medical certificates (hamely medical certificates drawn up
in accordance with the Istanbul Protocol), it appears that these elements and recommendations are also
important for other medical documents used in the asylum procedure.
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The EUAA has published important guidelines in this regard (see EUAA, Practical Guide on Evidence
and Risk Assessment and EUAA, Victims of torture — Identification, support and examination of claims,
mapping report).

In addition, the CGRS has recently published recommendations aimed at the medical community. These
recommendations clarify the criteria taken into account by the CGRS when assessing medical documents
(see CGRS, Recommandations : éléments d’ordre médical dans le cadre d’'une demande de protection
internationale (« procédure d’asile »)).

Note: If the applicant is in a detention centre, they can request a visit from a doctor and/or psychologist
via MSF, who can then draw up a certificate.

Certificates from organisations

If the applicant frequents or has frequented certain organisations in Belgium or in their country of origin,
members of these organisations can write a certificate proving the applicant's involvement in the
organisation. These certificates can also serve as evidence in the asylum procedure. In order for this
certificate to be as useful as possible for the asylum procedure, the following advice can be given to the
person writing the certificate:

- The person writing the certificate should first explain who they are, in what capacity they are writing
the certificate and what their involvement in the organisation is.

- It is then useful for the writer to explain how the applicant is involved in the organisation
(participation in activities, attendance, etc.), how often the applicant visits the organisation, how
the organisation supports the applicant, etc.

- It is essential that the person writing the certificate remains within their professional framework
and expertise and bases their statement on verifiable facts (e.g. “during the consultation, X cried”
rather than “X is homosexual and has been threatened in their country of origin because of this”).
If the asylum narrative is included, it is important that they tell it from their own perspective, such
as “l observe that ...” or “Person X tells me that ...”.

- Date and sign the certificate and, if applicable, add a stamp or logo of the organisation.

Testimonies

In addition, testimonies from friends, family members, colleagues or other persons with a link to the
applicant may also serve as evidence. These have no formal value but should be taken into account by
the asylum authorities. When someone writes a testimony, the following advice can be given to ensure
that it is as useful as possible:

- The person writing the statement should first explain who they are, in what capacity they are writing
the testimony and what their relationship is to the applicant.

- The person writing the statement may then describe what they have observed, if they have
observed anything specific and wish to share it. If the asylum narrative is included, it is important
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that they describe it from their own perspective, such as “l observe that ...” or “Person X tells me
that ...".

- It may be useful to include an email address or telephone number at the end of the witness
statement so that the reader can contact the writer if they have any questions. In addition,
attaching a copy of the identity card adds value to the statement.

- Date and sign the statement.

Country of origin information

In principle, asylum authorities have country information about the situation in the country of origin, and
more specifically about the situation for SOGI persons in that country. If the applicant has important
information (such as reports or local news articles), it may be useful to submit this as evidence to the
asylum authorities. This is particularly important for countries of origin for which few SOGI asylum
applications are submitted. In addition, it may also be useful to provide up-to-date information on (the
deterioration of) the situation in the country of origin for SOGI persons, as the asylum authorities do not
always update this information. However, it is not necessary for the applicant to search for useful
information themselves.

NOT: creating documents yourself

It goes without saying that it is not useful to create ‘false’ evidence yourself.

NOT: undergoing ‘tests’ to prove sexual orientation or videos/photos of sexual acts

In the A, B, C case, the Court of Justice ruled in 2014 that the following are prohibited as evidence:
- Undergoing ‘tests’ to prove sexual orientation. ‘Tests’ refers, for example, to medical tests or
psychological examinations to determine the sexual orientation of an applicant.
- Submitting video recordings or photos of sexual acts. Photos or videos with sexual content may
therefore not be submitted.
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For more information:

- About the asylum procedure for SOGI applicants:

o EUAA, Practical Guide on applicants with diverse sexual orientations, gender identities,
gender expressions and sex characteristics — Examination procedure

o Lore Roels and Liselot Casteleyn, Guide Pratique pour les avocat-es Procédures de
Protection Internationale Liées au Genre

o Vluchtelingenwerk Vlaanderen, Internationale bescherming van holebi’s in Belgié

o Sabine Jansen, Pride or Shame: Assessing LGBTI asylum applications in the Netherlands
following the XYZ and ABC Judgments

o Carmelo Danisi, Moira Dustin, Nuno Ferreira and Nina Held, Queering Asylum in Europe:
Legal and Social Experiences of Seeking International Protection on grounds of Sexual
Orientation and Gender Identity

o Aino Grondahl, Rejection motivations in SOGIESC asylum cases in Sweden

- About medical certificates:

o NANSEN Note 2023-2: L’utilisation des rapports médico-légaux dans la procédure d’asile

o Alice Sinon and Julie Lejeune, The Use of Medico-Legal Reports in Asylum Processes in
Belgium

o EUAA, Practical Guide on Evidence and Risk Assessment

o EUAA, Victims of torture — Identification, support and examination of claims, mapping
report

o CGVS, Recommandations : éléments d’ordre médical dans le cadre d'une demande de
protection internationale (« procédure d’asile »)

WAWY — We Are With You
Within the WAWY project, several actors who support people on the run come together to coordinate the
inflow and the referrals to existing support services for individuals at the intersection with gender and
sexual diversity. These five partner organisations are:

- Merhaba vzw:
o Contact: info@merhaba.be
o The target group includes LGBTQIA+ people with migration background, both people on
the run, in asylum procedure, and 2nd or 3rd generation with migration background. We
are committed to empowerment and community building. Our main aim is to empower,
connect and build with our target group a society that is inclusive and supportive so that
they can feel at home, safe and fully part of it.

- NANSEN vzw:
o Contact: dossiers@nansenrefugee.be
o NANSEN is a centre of legal expertise on international protection. We are active in the field
by giving individualised advice in the procedure for international protection (after analysis
of the file) by giving support to lawyers, by officially intervening before the asylum
authorities and by visiting and monitoring detention centres. In addition, NANSEN supports
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lawyers through legal-technical publications and trainings and peer-support learning
sessions.

- Rainbow Refugee Committee:

o Contact: info@rainbowrefugee.be

o Rainbow Refugee Committee (RRC) is a refugee-led organization supporting LGBTQIA+
asylum seekers in Belgium. RRC provides social and legal support throughout the asylum
process, including tailored information, preparation for interviews, and emotional
accompaniment. The organization also offers safe spaces for collective discussion and
empowerment, with a focus on restoring dignity, autonomy, and agency to LGBTQIA+
people navigating exile and displacement.

- Hub Humanitaire:
o Contact: tess.briot@medecinsdumonde.be
o The Hub Humanitaire is an unconditional reception centre, open to all public. The Hub's
infrastructure and first line approach enables us to receive and respond to requests from
several hundred people a day (flows vary according to the services and their reception
capacities) and to respond according to our daily availabilities. We propose only first line
services, for follow-up we orientate where possible to second line actors.

- Vluchtelingenwerk Vlaanderen:
o Contact: info@vluchtelingenwerk.be

o The core expertise of Vluchtelingenwerk Vlaanderen are the protection procedures and
reception. We have different support modalities: the infoline, the startpunt and the legal
helpdesk.

Thanks to the WAWY partners:
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