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Introduction  

 

NANSEN is a Belgian NGO developing independent legal expertise on international protection with 

an interdisciplinary approach. Since 2017, NANSEN has been UNHCR's operational partner for 

legal assistance to asylum seekers. Since 2020, NANSEN offers dedicated support to victims of sexual 

and gender-based violence (hereinafter: SGBV) in need of international protection. The 

recommendations presented stem from our analysis on the structural obstacles to effective access 

to international protection, our regular monitoring on the detention of asylum seekers, and our 

individual assistance to persons in need of protection (including stateless persons). In all our 

activities, we pay particular attention to people in vulnerable situations, including victims of 

discrimination. This report addresses non-discrimination and gender equality in (inter)national 

refugee law and the specific needs of victims of SGBV in need of international protection.   
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1. DISCRIMINATION, EQUALITY, AND POLICY MEASURES (ARTICLES 1, 2, 3: The 

right to non-discrimination) – LOI 2: Legislative framework   

 

1.1. Specific procedural needs of persons in vulnerable situations 

 

Certain persons, as women and LGBTQIA+ applicants, are rendered particularly vulnerable in the 

asylum-seeking process. To ensure procedural equality, the framework of the EU asylum system 

foresees specific rights and guarantees.1 Accordingly, Belgian authorities must evaluate whether an 

asylum seeker requires special procedural guarantees.2  

In Belgium, Article 48/9 of the Law of 15 December 1980 on access to the territory, residence, 

establishment and removal of foreigners (hereinafter: Immigration Law) creates the legal 

framework for "special procedural needs". To detect vulnerabilities, Belgian asylum instances use a 

“special procedural needs” questionnaire. However, NANSEN finds the questions asked are too 

general. For concrete cases in which victims of torture were not identified by means of the 

questionnaire, see: NANSEN Vulnerability in detention: Special procedural needs.   

In addition, NANSEN notes that the questionnaire relies on the idea that the asylum seeker is 

responsible for providing the necessary elements. This is contrary to the EU Procedures Directive 

which states that it is up to the asylum authorities to identify persons with special procedural 

needs.3 The Belgian legislation is insufficiently clear on that point. 

Moreover, according to Belgian asylum instances, special procedural needs solely concern 

procedural accommodations and not the assessment of the content of the application.4 Based on its 

experience in supporting individual files of applicants in a vulnerable situation, NANSEN 

emphasizes that such a limited fulfilment of special procedural needs is an obstacle to the correct 

assessment of the need for protection.5 

Recommendations 

• Refining the "special procedural needs" questionnaire at the Immigration Office level  

• Amending the special procedural needs article of the Immigration Law, namely deleting 

the sentence: "insofar as these needs have been sufficiently demonstrated". 

https://nansen-refugee.be/wp-content/uploads/2020/11/3.-Vulnérabilités-en-détention-III.-Besoins-procéduraux-spéciaux-def_clean.pdf
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• Including an intersectional understanding of vulnerability to the concept of procedural 

needs. 

 

1.1.1. SGBV-related applications 

 

NANSEN stresses that the potential gendered impacts of the asylum procedure itself must be 

considered, as clearly stated in the UNHCR Guidelines. 6  

In assessing the credibility of a flight story, it is important to consider that the intensity, timing and 

traumatising nature of certain experiences can influence the way in which asylum seekers can 

present their story and how well they can provide precise details.7 When the applicant's overall 

credibility is established, the benefit of the doubt should be given for facts claimed but not 

supported by evidence.8 This is particularly important given that credibility assessment has an 

excessively important role in asylum claims in Belgium.9 

Moreover, gender stereotypes are often internalised by examiners who insufficiently consider the 

applicant’s individual situation or the context of the country of origin. NANSEN urges asylum 

instances to partake in specialized training on SGBV to avoid common stereotypes, (see Belgian 

National Action Plan, Axis IV10 and article 5, a) of the CEDAW Convention itself). 

Recommendations 

• Aligning Article 48/6 §4 of the Immigration Law i with the wording of article 4.5 of the 

Qualification Directive, in particular by inserting the principle of benefit of the doubt and 

by replacing 'general credibility' (e) by 'credibility in general'. 

• Considering an obligatory training module on SGBV in the context of procedures for 

international protection for judges of the Council of Alien Law Litigation.  

• Developing a gender-sensitive approach to the procedure for international protection. The 

disclosure of SGBV should automatically lead to the recognition of adequate special 

procedural needs, a lowering of the burden of proof and a more flexible credibility 

assessment. 
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1.1.2. SOGIE-related applications 

 

Key to the assessment of international protection claims related to sexual orientation, gender 

identity and gender expression (hereinafter: SOGIE) is the credibility of the SOGIE on the one 

hand, and persecution on the other.11 The credibility assessment is extremely sensitive as all SOGIE 

experiences are unique12. Hence, procedural safeguards are to be applied as stated by UNHCR 

Guidelines.13 

NANSEN stresses the importance of using self-identification as a starting point, as determining 

somebody’s SOGIE can only be done by individuals themselves.14 This is also consistent with the 

Yogyakarta Principles, the jurisprudence of the European Court of Human Rights, and the UNHCR 

Guidelines.15 16  

In addition, while a general credibility assessment of the applicant’s story is necessary, the relevant 

question is not whether claimants are ‘truly’ LGBTQIA+, but only whether they are likely to be 

persecuted on SOGIE grounds if they were to be returned to their country of origin.17  

Firstly, this credibility assessment must be free of (Western) stereotypes. It is common that 

applicants must use the identification terms within the Belgian refugee system (the LGBTQIA+ 

acronym) in order to be considered credible.18 This is because Belgian asylum instances remain 

influenced by Western conceptions of the linear formation of SOGIE.19  

Secondly, the burden of proof must be fair, as the issues making this process difficult for asylum 

seekers are many.20 The burden of proof must be shared and flexible as the applicant’s own 

testimony is the primary and often only source of evidence, especially in the case of persecution by 

non-state actors.21 Where there is a lack of country-of-origin information (hereinafter: COI), the 

decision-maker has to rely on the applicant’s statements alone. The benefit of the doubt should be 

given whenever “the whole is coherent and lived through and not in conflict with the country 

information”.22 

Recommendations 
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• Taking self-identification by the applicant as the starting point for the credibility 

assessment of one's SOGIE, considering psychological and cultural factors and without 

applying Western stereotypes.  

• Prioritising a focus on the feared persecution over verifying the SOGIE. A flexible and 

shared burden of proof should be applied. 

• Starting all assessments of SOGIE-based applications for international protection with an 

interview at the Office of the Commissioner General for Refugees and Stateless Persons’ 

(hereinafter: CGRS), even in case of multiple or late applications. During the hearing, the 

special procedural needs of LGBTIQA+ persons must always be taken into account.  

1.2. The need for gender-sensitive safe country lists and qualitative COI reports  

 

When assessing gender-based asylum claims, Belgian authorities must include a gender perspective 

in the making of “safe country of origin” lists23  as well as use qualitative COI.24 COI in asylum 

procedures is crucial to contextualize asylum cases and the evidence provided by applicants and to 

ensure a full understanding of the relevant risks. The CGRS research service CEDOCA collects and 

analyses COI.25 NANSEN believes it is critical to sufficiently consider the realities of women and 

LGBTQIA+ individuals in such reports.   

In application of both the Qualification and Procedures Directives, asylum authorities must conduct 

proper investigations of the asylum claims. To be a reliable basis for such investigations, it is crucial 

that the COI meets certain quality standards. NANSEN notes the absence of any quality standards 

for COI in the Immigration Law, nor any other Belgian legal rule.26 Furthermore, Article 10 of the 

Procedures Directive has not been transposed into Belgian law, contrary to what is required by 

Article 51 of the same Directive. This article provides for the obligation to collect up-to-date and 

accurate COI, from different sources. 27 For examples of individual cases in which poor-quality COI 

reports were used to deny international protection, see NANSEN, Quality standards of COI in the 

case of LGBTIQ+ Jordan and Analysis of country information on the individual file of X.  

Recommendations 

• Paying attention to the gender dimension when establishing the list of "safe countries of 

origin", following the Belgian National Action Plan, Axis VI 

• Transposing the full Article 10 of the Procedure Directive into Belgian law. 

https://nansen-refugee.be/wp-content/uploads/2022/03/NANSEN-Profiel-COI-LGBTIQ.pdf
https://nansen-refugee.be/wp-content/uploads/2022/03/NANSEN-Profiel-COI-LGBTIQ.pdf
https://nansen-refugee.be/wp-content/uploads/2022/03/Femke-Vogelaar-Analyse-landeninformatie-X.pdf
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• Including quality standards in the Belgian legislation allowing users of COI to assess their 

quality and evidential value. Information must be gathered from different types of sources 

in accordance with Article 10(3)(b) of the Revised Asylum Procedure Directive and 

relevant ECtHR case law, not be of a general nature, be sufficiently up to date, and come 

from sources such as UN organizations and NGOs.  

• Introducing a legal provision that provides for the publication of all COI Focus of CEDOCA. 

 

 

1.3. Accelerated border procedures and detention of women and victims of SGBV  

 

Pursuant to Article 43 of the Procedure Directive (article 57/6/4 of the Immigration Law), State 

Parties can introduce an asylum procedure at the border.28 The Belgian border procedure requires 

asylum instances to take a decision within four weeks of receiving the application. In certain 

situations, an accelerated procedure sets a limit of fifteen days. In any case, NANSEN recalls that 

Articles 8 and 9 of the Reception Directive provide that the detention of applicants for international 

protection must remain the exception, and must be as short as possible, which is incompatible with 

a prolongation of the detention beyond the legal time limit of four weeks if asylum instances are 

unable to decide on the application.  

This border procedure is not applicable to vulnerable applicants with special procedural needs 

(Article 48/9, §5 Immigration Law). This provision refers, in particular but not exclusively, to 

victims of torture, rape or other serious forms of psychological, physical or sexual violence.29 Several 

bodies hence recommended that applications related to gender30, sexual orientation31, or 

applications by victims of trafficking in human beings32 should not be processed under an 

accelerated procedure. 

However, in recent years NANSEN has continuously visited Caricole and other centers where most 

of the people applying for international protection at the border are detained. This monitoring 

reveals that in many situations, the CGRS's finding of special procedural needs on the part of the 

applicant did not prevent the application of the border procedure nor the accelerated procedure.33 

NANSEN sees the very application of the border procedure as problematic for vulnerable profiles 

such as women and LGBTQIA+ applicants for many reasons:   
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− detention and the shortening of time limits exacerbate the vulnerability of the applicant for 

international protection, 

− the very short time limits make it difficult to prepare for the personal interview,  

− it is more difficult to identify victims of torture or applicants who have suffered trauma and 

any special procedural needs (which may hamper the application of the procedure at the 

border),  

− the very short deadlines and the detention itself make it difficult to obtain documents, 

especially medical ones which are crucial to establishing torture or violence wounds.  

An insufficiently prepared hearing and failure to detect trauma or to identify special procedural 

needs can have a crucial impact on applicants’ ability to tell their story, and thus on the outcome of 

their application for international protection.34  

Furthermore, the provisions of the Immigration Law do not provide for the possibility of appeal 

against the decision to process an application for international protection at the border, or under 

an accelerated procedure. In the Samba DIOUF judgment, the CJEU confirmed that an appeal 

should be made possible against such border procedure decisions.35 

Finally, in 2022, the UN Committee Against Torture explicitly condemned Belgium for its detention 

practices of asylum seekers.36 

As a result, NANSEN considers that the border and accelerated procedures do not take sufficiently 

into account the needs of vulnerable profiles such as victims of torture and LGBTQIA+ applicants 

and that detention in fact exacerbates their vulnerabilities.  

Recommendations 

• Achieve a full transposition of Article 8 of the Reception Directive in Article 74/5 of the 

Immigration Law by adding the words "when, on the basis of an individual assessment, it 

proves necessary, and no other less coercive measures can be applied effectively". 

• Set a priority to research and implement alternatives to detention of persons in vulnerable 

situations as detention exacerbates vulnerabilities. Revise Article 48/9 §5 Immigration Law 

: accelerated or border procedure are not applied in case an applicant has special procedural 

needs because he or she is a victim of torture, rape or other serious forms of psychological, 

physical or sexual violence. 
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2. ASSESSING THE NEEDS OF VICTIMS OF SGBV IN ASYLUM CLAIMS 

 

Pursuant to CEDAW’s General Recommendation 35, the Convention also covers SGBV.37 

Accordingly, it covers rights under the Istanbul Convention which was signed and ratified by 

Belgium and requires states and their asylum authorities to adopt a gender-sensitive approach when 

dealing with international protection claims due to gender or sexual-based violence.38  

 

2.1. Forms of SGBV amounting to persecution 

 

Acts of persecution "may take the form, inter alia, of a) acts of physical or mental violence, including 

sexual violence; f) acts of a gender-specific nature." (Article 48/3 §2(f) of the Immigration Law). 

Article 60 of the Istanbul Convention also states that SGBV is a legitimate ground for international 

protection, as did 39. 

 

2.1.1. Sexual violence  

 

Sexual violence is defined under article 36 of the Istanbul Convention. Victims of rape or other 

serious forms of sexual violence are among those in vulnerable situations within the meaning of 

Article 21 of the Reception Directive who should benefit from special procedural needs in the 

processing of their application. However, as mentioned above, Belgian law wrongfully places the 

burden of proof of special procedural needs on the applicant and limits the scope of such needs to 

the procedural aspects when it should encompass the credibility assessment.40 Sexual violence also 

is undoubtedly traumatic, causing severe physical and psychological consequences for the person 

who has suffered it.  

The Group of Experts on Action against Violence against Women and Domestic Violence 

(GREVIO) has emphasized that although the Belgian asylum instances have produced a brochure 

specifically for women and girls seeking international protection, it is not available in the 

registration waiting rooms at the Petit-Château arrival centre.41  Further, in terms of training, 

immigration officers follow a two-week awareness-raising programme, including topics such as 

unaccompanied minors and human trafficking, but not SGBV.42 Finally, GREVIO strongly 
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encourages the Belgian authorities to install gender-sensitive reception centre practices, and 

(’border placement‘, ’accelerated‘ and regular) procedures for international protection.43 

 

Recommendations 

• Following up on GREVIO’s recommendations to develop the measures required for gender-

sensitive reception and asylum procedures. 

• Automatically recognising adequate special procedural needs after disclosure of SGBV in 

the procedure for international protection. 

• Placing an informative brochure (in several languages) concerning SGBV in waiting rooms 

and other key locations for applicants to access upon arrival. 

• Establishing clear and centralised guidelines to promote a uniform approach to violence 

against women.  

 

2.1.2. Female Genital Mutilation/Cutting 

 

Female genital mutilation/cutting (hereinafter referred to as: FGM/C) is a form of SGBV, as well as 

an act of torture and persecution, as mentioned in the NANSEN Profile 1-201244 and confirmed by 

UNHCR.45 Yet, NANSEN experiences that victims still face several structural obstacles in the 

obtention of international protection. 46  

NANSEN also analyzed recent case-law showing that the assessment of applications for 

international protection related to FGM/C remains a predominantly case-by-case process. Some 

judges are more reluctant than others to accept the reality of the risk of re-excision of women who 

have undergone type III genital mutilation or the permanent consequences of FGM/C to reverse 

the burden of proof. Regarding the consideration of medical certificates, the case law also takes 

different directions. Our case law analysis shows that Belgian asylum authorities can be reluctant 

to find a causal link between the asylum seeker's statements and medical or clinical observations 

based on a medical certificate. However, the doctor's role under the method of the Istanbul 

Protocole is precisely to match the medical or clinical observations with the asylum seeker's 

account.47 For examples and the entire analysis of the 150 FGM-related judgements, see NANSEN 

NOTE 2021-2 Mutilations génitales féminines. 

https://nansen-refugee.be/wp-content/uploads/2022/06/210826-NANSEN-Note-2021-1-FGM_FR-def.pdf
https://nansen-refugee.be/wp-content/uploads/2022/06/210826-NANSEN-Note-2021-1-FGM_FR-def.pdf
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 Recommendations 

• Following article 10 of the Procedures Directive and setting guidelines for asylum 

authorities to use expert advice in deciding on applications of victims of FGM/C. 

• Ensuring, in line with CEDAW and CAT’s case law, that the credibility assessment of 

applicants for international protection, and torture victims in particular, does not preclude 

a proper assessment of fear, based on objective and uncontested evidence. 

• Taking into account the causal link between the applicant's statements and medical findings 

established in accordance with the Istanbul Protocol when assessing credibility. At the very 

least, the asylum authorities should carry out a medical examination if they dispute the 

conclusions of a medical report showing a reasonable risk that an applicant has been 

subjected to torture or inhuman or degrading treatment. 

 

2.1.3. Honour crimes  

 

The threat of being subjected to honour crimes can also form the basis for an asylum claim. Pursuant 

to NANSEN’s analysis of individual cases, persons who have violated socio-cultural norms in their 

countries of origin risk being persecuted in the sense of the UN Refugee Convention. They will face 

persecution from both non-state actors, mainly their family members, and from the state itself. 

Certain societies do not allow free experience of particular sexualities and any socio-cultural 

transgression is seen as an attack on the honour of the family. Honour crimes to ‘restore’ this 

transgression are common and are often life-threatening for the transgressing actors. 

Problematically, there is insufficient state protection against these forms of honour crimes. For 

example, flight alternatives and shelters are often severely lacking or unsafe. NANSEN highlights 

the risk of direct persecution by the state, because acts such as adultery are punishable under certain 

criminal law systems, extreme prison sentences are common, and persons are at risk of torture and 

inhumane treatment when serving these sentences. NANSEN stresses the secondary consequences 

of the transgression of socio-cultural norms: in many patriarchal societies survival is based on good 

community ties.  

Finally, NANSEN notes that it is often very difficult to prove honour-related persecution. Little or 

no individualized evidence is available because the acts of persecution are often embedded in  (often 

patriarchal) social norms and habits in general.  NANSEN points out that persecution within the 
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meaning of the UN Refugee Convention refers to potential persecution that is reasonably likely to 

occur in the future. Evidence of past persecution may even contribute to a reversal of the burden 

of proof. Moreover, persecution often will not be limited to specific acts, but can consist of several 

elements cumulatively amounting to persecution.  

Recommendation 

• Avoid returning persons at risk of honour crimes to their country of origin because they 

have an objective fear of persecution within the meaning of the UN Refugee Convention.  

 

2.1.4. Gang violence  

Threats and acts of SGBV committed by gangs remain pervasive in all countries of the world, with 

high levels of impunity.48 NANSEN intervened in individual cases of women fleeing Central 

America due to gang violence. NANSEN follows the position of the UNHCR (Guidance Note on 

Refugee Claims Relating to Victims of Organized Gangs).49 

NANSEN notes that a number of refugee law principles are incorrectly applied or wrongly 

interpreted by the Belgian asylum authorities in procedures of victims of gang violence, in 

particular in the case of female victims. NANSEN indicates for example that: insufficient weight is 

given to the personal circumstances of the asylum seeker or applications are rejected without a 

proper assessment of the risks upon return. However, it is inherent in refugee law that the 

assessment of the well-founded fear is forward-looking and therefore somewhat speculative. The 

fear of persecution does not need to be established with certainty, the reasonable likelihood that a 

person will be subject to persecution in the future is sufficient for recognition of international 

protection.  

Recommendations 

• Taking into account the individual circumstances of a person when assessing the need for 

protection, without requiring proof that the person has been or will be individually 

targeted.  

• Acknowledging a decisive role to the risk profile of an applicant and the related COI in the 

assessment of the need for protection, in particular in the case of women and girls. 
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